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i 

 
QUESTIONS PRESENTED 

 
I. Whether the Second Circuit’s opinion conflicts with Stolt-Nielsen S.A. v. 

AnimalFeeds International Corp. and bedrock principles of labor law by 
approving an award that exceeded the collective bargaining agreement’s 
grant of “appellate” authority over disciplinary decisions when the collective 
bargaining agreement only grants limited authority to Commissioner Goodell 
to serve as hearing officer to any appeal, and does not expressly provide that 
Commissioner Goodell may reassess the factual basis or make new factual 
findings in upholding a player’s discipline. 

 
 
II. Whether the Second Circuit’s opinion conflicts with Boise Cascade Corp. v. 

Paper Allied-Industrial, Chemical & Energy Workers (PACE) and other 
decisions holding that vacatur is warranted when an arbitrator fails to 
address probative provisions in a collective bargaining agreement when 
Commissioner Goodell never addressed, interpreted, or even mentioned 
various equipment-related provisions that Mr. Brady argued should have 
provided relevant guidance for determining any potential discipline. 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES 

 Petitioners, National Football League Players Association (“NFLPA”) and 

Tom Brady (“Mr. Brady”)—the defendants in the United States District Court for 

the Southern District of New York and the appellees before the United States Court 

of Appeals for the Second Circuit—respectfully submit this brief on the merits in 

support of their request that this Court reverse the judgment of the Second Circuit 

Court of Appeals and vacate the arbitral award. 

OPINIONS BELOW 

 The Opinion of the United States District Court for the Southern District of 

New York is found at National Football League Management Council v. National 

Football League Players Association, 125 F. Supp. 3d 449 (S.D.N.Y. 2015). The 

Opinion of the United States Court of Appeals for the Second Circuit is found at 

National Football League Management Council v. National Football League Players 

Association, 820 F.3d 527 (2d Cir. 2016). 

STATEMENT OF JURISDICTION 

 The United States Court of Appeals for the Second Circuit entered its final 

judgment on April 25, 2016. (R. at 2). Mr. Brady and the NFLPA timely filed a 

petition for a writ of certiorari, which this Court properly granted pursuant to 28 

U.S.C § 1254 (2012). 

STATUTORY PROVISIONS INVOLVED 

 This case involves determining whether the arbitration proceedings and 

award met the minimum legal standards established by the Labor Management 
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Relations Act, 29 U.S.C. § 141 et seq. (the “LMRA”). The case also involves a federal 

court’s ability to vacate an arbitration award under the Federal Arbitration Act, 9 

U.S.C. § 10 et seq.  

STATEMENT OF THE CASE 

I.  Statement of the Facts 

 This case involves Mr. Tom Brady, who is a quarterback in the National 

Football League (“NFL”) for the New England Patriots (“the Patriots”). (R. at 2). On 

January 18, 2015 the Patriots and the Indianapolis Colts played in the American 

Football Conference (“AFC”) Championship Game in Foxborough, Massachusetts to 

determine which team would advance to Super Bowl XLIX. (R. at 4). On January 

23, after determining that the Patriots’ footballs were below the 12.5 pounds per 

square inch (“psi”) requirement during the AFC Championship Game, the NFL 

announced it had retained Theodore V. Wells, Jr., Esq., and the law firm of Paul, 

Weiss, Rifkind, Wharton & Garrison (“Paul, Weiss”), together with NFL executive 

Vice President and General Counsel Jeff Pash (“Pash”), to conduct an independent 

investigation into whether there had been improper ball tampering before or during 

the game. (R. at 5). The investigation was referred to as independent even though 

Paul, Weiss acted as counsel to the NFL at the hearing. (MCNC Record 016).  

A. The Wells Report 

On May 6 2015, Paul, Weiss released a report resulting from the 

investigation (hereinafter the “Wells Report”). (MCNC Record 145–287). The Wells 

Report merely concluded that it was “more probable than not” that Mr. Brady was 
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“at least generally aware” of the actions of Jim McNally (“McNally”) and John 

Jastremski (“Jastremski”) in releasing air from the game balls. (MCNC Record 270). 

McNally and Jastremski, at the time of the alleged ball tampering, were employed 

as equipment officials for the Patriots. (MCNC Record 150). The Wells Report 

purported that McNally removed the balls from the Officials Locker Room before 

the game and deflated the balls before bringing them to the field. (MCNC Record 

272). However, the Wells Report notably provided that “there is less direct evidence 

linking Brady to tampering activities than either McNally or Jastremski.” (MCNC 

Record 274). The Wells Report concluded that the evidence did not establish that 

any other Patriots personnel participated in or had any knowledge of these actions. 

(MCNC Record 270).  

 B.  Mr. Brady’s Initial Suspension 

 On May 11, 2015, NFL executive Vice President Troy Vincent, Sr. (“Vincent”), 

notified Mr. Brady in writing that Commissioner Goodell (“the Commissioner”) 

authorized a four game suspension pursuant to Article 46 of the Collective 

Bargaining Agreement (“CBA”) between the NFL and the NFLPA for engaging in 

“conduct detrimental to the integrity of and public confidence in the game of 

professional football.” (MCNC Record 382–83). Specifically, the NFL suspended Mr. 

Brady for his “role in the use of underinflated footballs.” (MCNC Record 382). The 

disciplinary letter cited Mr. Brady’s alleged general awareness of the scheme, as 

well as his reluctance to cooperate with the investigation that resulted in the Wells 

Report. (MCNC Record 382). Notably, the NFL’s disciplinary letter based Mr. 
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Brady’s suspension solely on the facts and conclusions contained within the Wells 

Report. (MCNC Record 382–83). 

 C. The Appeal 

 Mr. Brady, through the NFLPA, filed a timely appeal of the suspension, and 

the Commissioner exercised his discretion under Article 46 of the CBA to serve as 

the appeal hearing officer. (R. at 8). Prior to the hearing, the NFLPA filed motions 

to recuse the Commissioner, to compel Pash to testify to his involvement in the 

preparation of the Wells Report, and to compel the production of internal 

investigation notes (R. at 8). The Commissioner denied all the motions. (R. at 8).  

During the appeal process, Mr. Brady and the NFLPA challenged the factual 

conclusions of the Wells Report and advanced various procedural and substantive 

arguments with regard to the Commissioner’s decision. (R. at 8). Mr. Brady argued 

that various equipment provisions in the CBA provided that any misconduct should 

result in a fine, as opposed to a suspension. Specifically, Mr. Brady argued “the only 

thing that we have been able to find that could possibly apply to this is that there is 

something called . . . [the] ‘Foreign Substances on Body Uniform [equipment 

provision],’” which prohibits the use of stickum on players’ gloves. Arbitration 

Appeal Hr’g Tr. 25:25 to 26:1-3, June 23, 2015, available at static.nfl.com/static/ 

content/public/photo/2015/08/04/0ap3000000506502.pdf. Also on the day of the 

appeal hearing, counsel for Mr. Brady revealed that he disposed of his personal cell 

phone pursuant to his routine practice to protect his personal privacy. (R. at 9).  
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Subsequently on July 28 2016, the Commissioner issued an arbitral award in 

which he affirmed the four game suspension. See Roger Goodell, Final Decision on 

Article 46 Appeal of Tom Brady, National Football League (July 28, 2015), available 

at https://nfllabor.files.wordpress.com/2015/07/0728205-final-decision-tom-brady-

appeal.pdf [hereinafter “Arbitration Award”]. The Commissioner explained that 

“[t]he Wells Report . . . formed the factual basis for the discipline that was imposed 

on both the Patriots and Mr. Brady.” Id. at 2. However, the Commissioner made 

new findings in the award that Mr. Brady induced the deflation of the footballs in 

exchange for autographed memorabilia. Id. at 10. The Commissioner also based his 

decision on the newly revealed evidence that Mr. Brady disposed of his cell phone 

prior to appeal hearing. Id. at 11–13. As a result, the Commissioner found that Mr. 

Brady “made a deliberate effort” to obstruct the investigation, and willfully 

participated in a quid pro quo gift giving scheme. Id. at 13. While the Commissioner 

found that Mr. Brady “knew about, approved of, consented to, and provided 

inducements and rewards in support of a scheme [to deflate the footballs],” this 

explanation went beyond the Wells Report’s finding of “general awareness” on 

behalf of Mr. Brady. (Compare id. at 10 with MCNC Record 270). Without 

mentioning any other provision in the parties’ CBA, the Commissioner affirmed Mr. 

Brady’s four game suspension by analogizing his conduct to that under the NFL 

Steroid Policy. Arbitration Award, supra 5, at 16. 
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D. The Collective Bargaining Agreement 
 

 Throughout the arbitration appeal, this dispute centered on various 

provisions of the CBA between the NFLPA and the NFL. Article 46, Section 1 of the 

CBA grants the Commissioner authority to take disciplinary action against a player 

who he “reasonably judge[s]” to have engaged in “conduct detrimental to the 

integrity of, or public confidence in, the game of professional football.” (MCNC 

Record 398). Under Section 2 of Article 46, a player disciplined under Section 1 is 

entitled to appeal and seek an arbitration hearing, in which the Commissioner may 

serve as the “hearing officer in any appeal.” (MCNC Record 398–99).  

 In addition, the CBA incorporates, and the parties collectively bargained for, 

the inclusion of various game related misconduct rules. (MCNC Record 440–45). 

Relevant to this proceeding, as explained below, the game related misconduct rules 

include both the “Other Uniform/Equipment Violations” provision and the “Foreign 

Substances on Body/Uniform” provision. (MCNC Record 443). The parties further 

agreed to a Schedule of Fines for violations of these rules, which traditionally 

provide for fines as opposed to suspensions. (MCNC Record 448). For example, the 

Other Uniform/Equipment Violations provision reads, “[f]irst offenses will result in 

fines.” (MCNC Record 443). Also incorporated into the CBA, the parties collectively 

bargained for the NFL Steroid Policy to regulate a player’s use of prohibited 

substances. (MCNC Record 534–62). While the CBA is extensive, nothing contained 

within the CBA addresses the alleged misconduct of using deflated footballs.  
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II. Nature of the Proceedings 

The District Court 

 On July 28, 2015, the NFL commenced an action in the United States District 

Court for the Southern District of New York seeking a confirmation of the 

Commissioner’s award under the LMRA. (R. at 9). The NFLPA and Mr. Brady 

simultaneously brought an action to vacate the award in the United States District 

Court for the District of Minnesota, which was later transferred to the Southern 

District of New York. (R. at 9). The district court granted the NFLPA and Mr. 

Brady’s motion to vacate the award and denied the NFL’s motion to confirm. (R. at 

9–10).  

In vacating the award, the district court identified three primary reasons for 

overturning Mr. Brady’s suspension: 1) the lack of adequate notice that deflation of 

footballs could lead to a four game suspension; 2) the exclusion of testimony from 

Pash; and 3) the denial of access to the investigative notes of the attorneys from 

Paul, Weiss in preparing the Wells Report. (R. at 13). The district court reasoned 

that Mr. Brady not only lacked notice that his conduct could result in suspension, 

but that the Commissioner’s denial of various motions deprived Mr. Brady of 

fundamental fairness. (R. at 10). 

The Second Circuit Court of Appeals 

 The NFL appealed the decision of the district court, and the Second Circuit 

Court of Appeals reversed the district court’s holding. (R. at 10). The Second Circuit 

upheld the Commissioner’s arbitral award affirming Mr. Brady’s four game 
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suspension under Article 46 for conduct deemed detrimental to the game of football. 

(R. at 15). In its opinion, and to the exclusion of arguments advanced at the district 

court by both parties, the Second Circuit expressly found that the Commissioner did 

not rely on new facts or make new findings in upholding the suspension. (R. at 18–

23). The Second Circuit also concluded that the equipment provisions did not apply 

to Mr. Brady’s conduct, and that the Commissioner’s analogy to the NFL Steroid 

Policy as a basis for Mr. Brady’s suspension was within his discretion. (R. at 14–18). 

Furthermore, the Second Circuit rejected Mr. Brady’s remaining arguments and 

reinstated his suspension pursuant to the Commissioner’s arbitral award (R. at 28–

31). Mr. Brady and the NFLPA timely filed a petition for writ of certiorari, which 

this Court granted. 

SUMMARY OF THE ARGUMENT 

 This case concerns the Commissioner’s complete deviation from the express 

language of the CBA when he issued an award that upheld Mr. Brady’s suspension. 

This Court should reverse the Second Circuit’s opinion because it directly conflicts 

with many well-established rules of labor law and cases that interpret those rules. 

The Second Circuit’s opinion is in conflict because it approved an award when the 

Commissioner exceeded the limited scope of his appellate authority as granted by 

the CBA, and because the Commissioner failed to address probative equipment 

provisions in the CBA when issuing the award. 
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I. The Commissioner Exceeded His Appellate Authority in the CBA. 

 This Court should reverse the Second Circuit because it approved an award 

when the Commissioner exceeded his limited scope of authority under the CBA. 

First, the Second Circuit’s opinion conflicts with this Court’s holding in Stolt-

Nielsen because silence is not an affirmative grant of power to an arbitrator. This 

rule is based on the principle that when an arbitrator’s award deviates from the 

express language of the CBA, a court must vacate that award. Here, the CBA is 

indisputably silent as to whether the Commissioner, while serving as a hearing 

officer to an appeal, could reexamine the factual basis to uphold Mr. Brady’s 

discipline. Nevertheless, the Second Circuit incorrectly reasoned that this silence 

actually granted the Commissioner with authority to reexamine that factual basis. 

In doing so, the Second Circuit failed to distinguish the Commissioner’s broad 

discretion as a disciplinarian with his limited discretion as a hearing officer for an 

appeal. Because nothing in the express language of the CBA granted the 

Commissioner the authority to reexamine the factual basis of a player’s discipline 

on appeal, the Second Circuit’s opinion conflicts with Stolt-Nielsen and should be 

reversed. 

Additionally, the Second Circuit’s opinion also conflicts with other bedrock 

principles of labor law. One of those principles is that an employee’s discharge must 

stand or fall on the reason given at the time of the discharge because arbitrators do 

not have the authority to rely on after-acquired evidence as additional grounds in 

affirming a disciplinary action. Here, the record unequivocally establishes that the 
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Wells Report formed the sole basis for Mr. Brady’s initial suspension. However, 

during the appeal process, the Commissioner relied on new evidence not within the 

Wells Report and subsequently based his appellate decision on reasons not given at 

the time of Mr. Brady’s initial suspension. Therefore, on either ground above, this 

Court should reverse the Second Circuit’s opinion because of its direct conflict with 

Stolt-Nielsen and bedrock principles of labor law.  

II. The Commissioner Failed to Address Probative Provisions in the 
CBA. 

 
 This Court should also reverse the Second Circuit’s opinion because the 

Commissioner’s failure to address probative equipment provisions in the CBA 

conflicts with Boise Cascade and similar cases. 

 First, Boise Cascade stands for the principle that an arbitrator does not 

actually construe the CBA when he or she fails to address probative provisions in 

reaching an award. Mr. Brady argued that the equipment-related provisions 

provided relevant guidance in determining any discipline, yet the Commissioner 

only mentioned the NFL Steroid Policy in his award. The Commissioner’s failure to 

address the equipment provisions, given Mr. Brady’s argument and that footballs 

are equipment, demonstrates his overall failure to construe the CBA in reaching the 

award. Because the Second Circuit failed to recognize this deficiency, its opinion 

therefore conflicts with Boise Cascade. 

Second, Boise Cascade and numerous decisions of this Court hold that parties 

bargain for the arbitrator’s construction of the CBA, not the court’s. The Second 

Circuit expressly recognized this principle in its opinion, yet did precisely the 
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opposite. The Second Circuit repeatedly asserted its own independent findings and 

conclusions as to why certain equipment provisions did not apply to Mr. Brady’s 

alleged misconduct. Further, the Second Circuit further illustrated its own 

interpretation of the CBA by reasoning that the equipment provisions make clear 

that Mr. Brady could be suspended. However, given that the Commissioner 

indisputably made no such finding and failed to even mention any of the equipment 

provisions, it logically follows that the Second Circuit’s opinion is a product of its 

own interpretation, not the Commissioner’s. Therefore, on either ground above, this 

Court should reverse the Second Circuit’s opinion and vacate the award.  

ARGUMENT 

Although courts provide substantial deference to the underlying arbitral 

award, the award is not immune from judicial review. Boise Cascade Corp. v. Paper 

Allied-Indus., Chemical & Energy Workers (PACE), Local 7-0159, 309 F.3d 1075, 

1080 (8th Cir. 2002). Courts still review questions of law de novo and accept lower 

courts’ factual findings that are not clearly erroneous. Id. This standard of review 

provides the appropriate framework in support of the arguments below that the 

Second Circuit’s opinion conflicts with well-established labor law. As the conflict of 

the Second Circuit’s opinion with prior caselaw presents various legal questions, 

this Court should reverse its opinion under a de novo review and vacate the award. 
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I. THIS COURT SHOULD REVERSE THE SECOND CIRCUIT’S OPINION 
BECAUSE IT CONFLICTS WITH STOLT-NIELSEN AND BEDROCK 
PRINCIPLES OF LABOR LAW BY APPROVING AN AWARD THAT 
EXCEEDED THE CBA’S GRANT OF “APPELLATE” AUTHORITY TO THE 
COMMISSIONER OVER DISCIPLINARY DECISIONS. 
 
 Under the Federal Arbitration Act, the quintessential precept is that 

arbitration “is a matter of consent, not coercion.” Volt Info. Scis., Inc. v. Bd. of 

Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989). In fact, 

arbitrators derive their powers to enforce and interpret agreements to arbitrate 

disputes because the parties consented to do so through contract. Mitsubishi Motors 

Corp. v. Soler Chrysler–Plymouth, Inc., 473 U.S. 614, 626 (1985). When an 

arbitrator exceeds his or her authority by deviating from the express language of 

the arbitration agreement, vacatur of any resulting award must be granted because 

the arbitrator has “dispensed his own brand of industrial justice.” Major League 

Baseball Players Ass’n v. Garvey, 532 U.S. 504, 509 (2001). Based on the principle 

that arbitrators can only act within the bounds of the express language of an 

agreement, this Court properly held that silence in an arbitration agreement does 

not affirmatively grant any authority to an arbitrator. Stolt-Nielsen S.A. v. 

AnimalFeeds Int’l Corp., 559 U.S. 662, 687 (2010).  

 Aligning with this Court’s precedent, the majority of the Circuit Courts of 

Appeal have similarly agreed that an arbitrator’s authority is limited to the express 

language of the arbitration agreement. Those courts properly concluded that an 

arbitrator exceeds his or her power when issuing an award not grounded within the 

parties’ agreement, and vacatur is therefore warranted. E.g., Opalinski v. Robert 
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Half Int’l, Inc., 761 F.3d 326, 335 (3d Cir. 2014); Reed Elsevier, Inc. ex rel. 

LexisNexis Div. v. Crockett, 734 F.3d 594, 600 (6th Cir. 2013); see also U.S. Soccer 

Fed’n, Inc. v. U.S. Nat’l Soccer Team Players Ass’n, 838 F.3d 826, 832 (7th Cir. 

2016) (“[A]n arbitrator is confined to interpretation and application of the collective 

bargaining agreement; he does not sit to dispense his own brand of industrial 

justice.”). 

 The Second Circuit’s opinion departed from this fundamental principle. In its 

panel majority opinion, the Second Circuit provided that the CBA’s silence as to the 

Commissioner’s appellate authority nevertheless permitted him to reexamine the 

factual basis in deciding Mr. Brady’s appeal. The Second Circuit reasoned that 

“[n]othing in Article 46 limits the authority of the arbitrator to examine or reassess 

the factual basis for a suspension.” (R. at 18). However, this reasoning is in direct 

conflict with the precedent cited above—an arbitrator’s authority is derived from 

the contractual language of an arbitration agreement, not the absence of language.  

 Moreover, the Second Circuit’s reasoning above also conflicts with other 

bedrock principles of labor law. For example, an employee’s discharge or suspension 

“‘must stand or fall upon the reason given at the time of discharge.’” United 

Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 40 n.8. (1987). Indeed, an 

arbitrator is prohibited in relying on additional grounds and post-discharge conduct 

to uphold an employee’s discharge or suspension. McKennon v. Nashville Banner 

Publ’g Co., 513 U.S. 352, 356–57 (1995). Even though the NFL initially suspended 

Mr. Brady solely based upon the Wells Report, the Second Circuit’s opinion 
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overlooked the fact that the Commissioner’s award went far beyond the confines of 

the Wells Report. In reaching the award, the Commissioner relied on new facts and 

made additional findings based upon those new facts that were not given at the 

time of Mr. Brady’s original suspension. On either ground above, this Court should 

reverse the Second Circuit’s opinion and vacate the award. 

A. The Second Circuit’s Opinion Conflicts With Stolt-Nielsen Because 
the CBA’s Silence as to the Commissioner’s Appellate Authority is 
Not a Grant of Authority to Reexamine the Factual Basis of Mr. 
Brady’s Discipline. 

 
 Under the CBA, “the Commissioner may serve as hearing officer in any 

appeal,” but the CBA does not state, in any article, that the Commissioner may 

reexamine the facts as the hearing officer. (MCNC Record 398–99 (emphasis 

added)). Nevertheless, the Second Circuit relied on this silence when it found that 

the Commissioner’s reexamination of the factual basis in upholding Mr. Brady’s 

initial discipline was within his authority. The Second Circuit’s opinion is therefore 

improper and conflicts with Stolt-Nielsen. 

 This Court made clear in Stolt-Nielsen that an arbitration agreement’s 

silence does not serve as an affirmative grant of authority thereby allowing an 

arbitrator to exercise authority not found in the express language of the agreement. 

In Stolt-Nielsen, this Court held that an arbitration agreement’s silence as to 

whether it permitted class arbitration could not grant an arbitrator the authority to 

in fact grant class arbitration. 559 U.S. at 687. Specifically, this Court reasoned 

that silence of an agreement may not serve as a grant of authority because such an 

interpretation would “change[] the nature of arbitration to such a degree that it 
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cannot be presumed the parties consented to it.” Id. at 685. In reversing the award, 

this Court held that because there exists a consensual basis to arbitration, the 

arbitration panel “exceeded” its powers in authorizing class arbitration given that 

the parties never “agreed to authorize class arbitration.” Id. at 677, 687. 

 In arriving at the decision in Stolt-Nielsen, this Court’s fundamental rule 

that a CBA must affirmatively grant an arbitrator’s authority derived itself from 

the holding in United Steelworkers of Am. v. Enterprise Wheel & Car Corp., 363 U.S. 

593 (1960). In Enterprise Wheel, this Court held that an arbitration “award is 

legitimate only so long as it draws its essence from the collective bargaining 

agreement.” Id. at 597. Later termed the Enterprise Wheel doctrine, it provides that 

“if the arbitrator’s award does not ‘draw its essence’ from the collective bargaining 

agreement, it constitutes legislation rather than interpretation and will not be 

enforced by the courts.” Elkouri & Elkouri, How Arbitration Works 9-19 (Kenneth 

May ed., 7th ed. 2012). See also Barrentine v. Arkansas-Best Freight Sys., Inc., 450 

U.S. 728, 745 (1981) (applying the Enterprise Wheel doctrine, this Court found that 

an arbitrator “‘is confined to interpretation and application of the collective 

bargaining agreement and his award is legitimate only so long as it draws its 

essence from the collective bargaining agreement.’”). 

 Building off this well-established principle, numerous Circuit Courts of 

Appeal have also properly held that when an agreement is silent with regard to the 

arbitrator’s authority, his or her authority must be confined to the express language 

of the agreement. See U.S. Soccer Fed’n, Inc., 838 F.3d at 832 (holding that an 
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arbitrator exceeds his authority delegated to him by the parties when his 

interpretation of the CBA offers “‘no possible interpretive route to the award’”); 

Opalinski, 761 F.3d at 335–36 (holding that an agreement’s silence does not grant 

an arbitrator authority to make determinations with significant consequences 

because “‘an arbitrator's authority is derived from an agreement to arbitrate’”); S. 

Commc’ns Servs., Inc. v. Thomas, 720 F.3d 1352, 1359 (11th Cir. 2013) (holding 

that, despite arbitral decisions usually being afforded deference, an arbitrator will 

have “‘exceeded its powers’” if the parties’ agreement lacks any contractual basis to 

support an arbitrator’s award). These decisions further affirm the rule that an 

arbitrator may not exceed the authority granted to him or her by the express 

language of the parties’ agreement. Any silence in the agreement may not stand as 

an affirmative grant of power to the arbitrator. Not only would this impede what 

the parties bargained for, but would turn an arbitrator’s interpretation into 

legislation. 

 Here, however, the Second Circuit exclusively relied on the CBA’s silence as a 

grant of appellate authority to the Commissioner, which directly conflicts with this 

Court’s holding in Stolt-Nielsen. The CBA only grants the Commissioner with the 

limited authority to serve as the “hearing officer in any appeal,” nothing more. 

(MCNC Record 399). However, the Second Circuit focused on the silence of the CBA, 

reasoning that “nothing in Article 46 limits the arbitrator’s authority to reexamine 

the factual basis for a suspension.” (R. at 18). The Second Circuit ultimately used 

the CBA’s silence to support its conclusion not once, but three times. (R. at 18–19, 
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23). Given that the express language of the CBA only grants the Commissioner the 

limited authority to serve as an appeal1 hearing officer, the Second Circuit’s 

mistaken reliance on the CBA’s silence actually supports the contrary conclusion 

that the Commissioner did not have the authority to reassess the factual basis for 

Mr. Brady’s suspension on appeal. 

 Had the Commissioner ever discussed that it was the intention of the parties 

that the hearing officer consider new facts when arbitrating an appeal, the Second 

Circuit’s reliance on the CBA’s silence might have been justified. However, neither 

the Commissioner nor the Second Circuit ever addressed that it was the intention of 

the parties that the hearing officer possess this authority. See Bureau of Engraving, 

Inc. v. Graphic Commc’ns Int’l Union, Local 1B, 164 F.3d 427, 429 (8th Cir. 1999) 

(“It is undisputed that the CBA is silent regarding remedies for breach of the 

overtime provisions. If an arbitrator attempts to interpret a written agreement that 

is silent or ambiguous without considering the parties' intent, his award will fail to 

draw its essence from the CBA.”).  

 In reaching its misguided conclusion by relying on the CBA’s silence, the 

Second Circuit effectively misapplied Article 46 of the CBA and its grant of 

“appellate” authority to the Commissioner. The Second Circuit confused the 

                                                
1 Courts define the word “appeal” to mean “[a] proceeding undertaken to have a 
decision reconsidered by a higher authority; esp., the submission of a lower court's 
or agency's decision to a higher court for review and possible reversal.” WesternGeco 
LLC v. ION Geophysical Corp., NO. 4:09–CV–1827, 2016 WL 2344347, at *8 (S.D. 
Tex. May 4, 2016) (citing Black’s Law Dictionary (10th ed. 2014).  
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Commissioner’s role as disciplinarian under Section 1 of Article 46, and his role as 

an appeal hearing officer under Section 2. Section 1(a) provides  

[a]ll disputes involving a fine or suspension imposed upon a player . . . 
involving action taken against a player by the Commissioner for 
conduct detrimental to the integrity of, or public confidence in, the 
game of professional football, will be processed exclusively as follows: 
the Commissioner will promptly send written notice of his action to the 
player, with a copy to the NFLPA. Within three (3) business days 
following such written notification, the player affected thereby, or the 
NFLPA with the player’s approval, may appeal in writing to the 
Commissioner. 
 

(MCNC Record 398 (emphasis added)). This Section establishes the Commissioner’s 

role as disciplinarian of a player’s conduct that the Commissioner deems 

“detrimental to the integrity” of the game of professional football. Id. By contrast, 

Section 2 provides 

[f]or appeals under Section 1(a) above, the Commissioner shall, after 
consultation with the Executive Director of the NFLPA, appoint one or 
more designees to serve as hearing officers. . . . Notwithstanding the 
foregoing, the Commissioner may serve as hearing officer in any 
appeal under Section 1(a) of this Article at his discretion. 
 

(MCNC Record 398–99 (emphasis added)). Therefore, the CBA differs between the 

Commissioner’s authority to discipline players versus his authority as an appellate 

hearing officer. 

 Despite the unambiguous language of Article 46 and its grant of either 

appellate or disciplinarian authority, the Second Circuit upheld the Commissioner’s 

reliance upon his disciplinarian authority under Section 1 of Article 46 while 

ignoring his role as the appeal hearing officer under Section 2. In the award, the 

Commissioner acknowledged that “[t]his is an appeal proceeding under Article 46. I 
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serve as the hearing officer in this appeal pursuant to Section 2 of that Article.” 

Arbitration Award, supra 5, at 5 (emphasis added). However, the Commissioner 

also stated that “I find, with respect to the game balls used in the AFC 

Championship Game and the subsequent investigation, Mr. Brady engaged in 

conduct detrimental.” Id. at 19–20 (emphasis added). Despite the Commissioner’s 

express acknowledgement that this was an appeal under Article 46 and that he was 

serving in his “appellate” authority as a hearing officer, his statements evince his 

actual reliance upon his role as disciplinarian under Section 1 in reexamining the 

factual basis of Mr. Brady’s suspension. Id. The conflation of these two roles is 

inappropriate under the express language of the CBA. 

 The Second Circuit erred by upholding the Commissioner’s improper 

distinction, or lack thereof, between his role as a disciplinarian and as an appeal 

hearing officer. In its opinion, the Second Circuit reasoned “[w]e see nothing in the 

CBA that suggests that the Commissioner was barred from concluding, based on 

information generated during the [appeal] hearing, that Mr. Brady’s conduct was 

more serious than was initially believed.” (R. at 19 (emphasis added)). In so doing, 

not only did the Second Circuit again point to the CBA’s silence, but it also failed to 

distinguish the Commissioner’s role as disciplinarian and as an appeal hearing 

officer. 

 Ultimately, the Second Circuit’s exclusive and repeated reliance on the CBA’s 

silence in its opinion, coupled with its misapplication of Article 46, leads to the 

conclusion that the Commissioner exceeded his appellate authority as granted by 
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the CBA. As reiterated by this Court in Stolt-Nielsen, a CBA’s silence may not 

affirmatively grant an arbitrator authority not contemplated by the express 

language in a parties’ agreement. 559 U.S. at 682. It follows that the Second 

Circuit’s reliance on such silence directly conflicts with Stolt-Nielsen and is thus 

fatal to its opinion. This Court should accordingly reverse the Second Circuit’s 

opinion and vacate the award. 

B. The Second Circuit’s Opinion Conflicts With Bedrock Principles of 
Labor Law Because an Arbitrator May Not Rely on Additional 
Grounds to Uphold an Employee’s Discipline.  

 
 A bedrock principle of labor law is that an employee’s discharge or suspension 

“‘must stand or fall upon the reason given at the time of discharge.’” Misco, 484 U.S. 

at 40 n.8. Indeed, arbitrators, like employers, may not buttress their rationale for 

suspending an employee with negative information learned after the suspension. 

Elkouri & Elkouri, supra 15, at 8-86. If allowed to rely on additional grounds for a 

suspension, employers could suspend employees on inadequate grounds and 

subsequently seek to find valid grounds after the employee has been suspended.  

 This type of behavior is expressly forbidden under labor law and has been 

rejected by several courts. E.g., Am. Eagle Airlines, Inc. v. Air Line Pilots Ass’n, 

Int’l, 343 F.3d 401, 408–09 (5th Cir. 2003); Gulf Coast Indus. Workers Union v. 

Exxon Co., U.S.A., 991 F.2d 244, 255–57 (5th Cir. 1993). In Chief Judge Katzmann’s 

dissenting opinion, he properly acknowledged that an “arbitrator has no authority 

to base his decision on misconduct different from that originally charged. When he 
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does so, the arbitrator goes beyond his limited authority, and the award should be 

vacated.” (R. at 33).  

 For example, this Court in Misco noted that an arbitrator could not rely on 

after-acquired evidence to support an employee’s discharge. 484 U.S. at 39–41. In 

Misco, the Fifth Circuit had relied on after-acquired evidence of an employee’s 

conduct to justify a termination that was originally based on different grounds. Id. 

However, this Court ultimately found that the arbitrator acted appropriately by 

“not consider[ing] evidence not relied on by the employer in ordering the discharge.” 

Id. at 39. During arbitration, the arbitrator ruled that to consider after-acquired 

evidence not relied upon by the employer in its decision would not afford the 

employee or the Union proper notice to rebut the employer’s use of such evidence. 

Id. This Court agreed, reasoning that “[l]abor arbitrators have stated that the 

correctness of a discharge ‘must stand or fall upon the reason given at the time of 

discharge.’” Id. at 40 n.8. 

 Eight years later in McKennon, this Court vacated an award affirming an 

employee’s discharge when the arbitrator relied on after-acquired evidence in its 

rationale for upholding the employee’s original discharge. 513 U.S. at 363. In 

McKennon, the employer terminated an employee solely based on her age; however, 

during a subsequent deposition the employee admitted to copying multiple 

confidential documents of the employer—a dischargeable offense. Id. at 354–55. The 

employer conceded it discriminated against the employee for summary judgment 

purposes, and the district court granted summary judgment holding that the 
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employee’s misconduct warranted discharge. Id. at 355. This Court reversed that 

holding, reasoning that the “employer could not have been motivated by knowledge 

it did not have and it cannot now claim that the employee was fired for the 

nondiscriminatory reason.” Id. at 360. This Court held that while after-acquired 

evidence of an employee’s conduct might serve to either increase or decrease the 

remedy imposed by an arbitrator, it cannot serve as the basis for the employee’s 

termination. Id. at 361–62.  

 This principle has also been widely adopted among the Circuit Courts of 

Appeal. See Am. Eagle Airlines, Inc., 343 F.3d at 408–09 (holding that an 

employee’s post-discharge procedural violation of the CBA could not serve as 

grounds to uphold an arbitration award when the procedural violation was not a 

reason given in the initial discharge); Smith v. Gen. Scanning, Inc., 876 F.2d 1315, 

1319–20 (7th Cir. 1989) (holding that the district court’s reliance on evidence of the 

employee’s resume fraud that was discovered after the employee was terminated 

was improper because the original termination was based on reduced profits); Delta 

Air Lines, Inc. v. Air Line Pilots Ass’n, Int’l, 861 F.2d 665, 669 (11th Cir. 1988) 

(reasoning that “an arbitrator is bound to decide just cause for discharge . . . at the 

time of discharge”). These decisions stand to uphold the bedrock labor law principle 

that an employer may not discharge or suspend an employee on one ground, and 

then have an arbitrator rely on completely new grounds in upholding the discharge 

or suspension.  
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However, the Second Circuit’s opinion conflicts with this principle in two key 

respects. First, the Second Circuit upheld the Commissioner’s award in which he 

expressly relied on additional grounds not given for Mr. Brady’s initial suspension. 

In the award, the Commissioner found for the first time that Mr. Brady’s purported 

gifts to the Patriot’s personnel and routine destruction of his personal cell phone 

were “conduct detrimental” on their own, thereby warranting suspension under 

Article 46. Notwithstanding, the Second Circuit provided that “[t]he Commissioner 

did not develop a new basis for the suspension, nor did he deprive Brady of an 

opportunity to confront the case against him.”2 (R. at 19). This is simply untrue.  

A careful review of the appeal hearing transcript unequivocally shows that 

the Wells Report served as the sole basis for Mr. Brady’s initial suspension. See 

Arbitration Appeal Hr’g Tr., supra 4, at 244:19–22 (“Q. So you based your 

recommendations of discipline in this letter solely upon reading the Wells report? 

That's what I wanted to establish. A. Yes.” (emphasis in original)). However, 

nothing in the Wells Report found that Mr. Brady destroyed his cell phone to 

impede the investigation because the event had not yet transpired. Yet the 

Commissioner still made, and relied upon, this finding in his award. Given 

Vincent’s direct admission that he based Mr. Brady’s initial suspension solely on the 

                                                
2 To the extent this statement by the Second Circuit constitutes a factual finding, it 
is in clear error. Given that the Commissioner referenced facts in his award not 
found in the Wells Report, there exists nothing else in the record that could support 
a factual finding that the Commissioner did not reassess the factual basis for Mr. 
Brady’s suspension. 
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Well’s Report, it would seem highly contradictory that the Second Circuit found that 

the Commissioner did not develop a new factual basis for Mr. Brady’s suspension.  

 Moreover, the Commissioner’s express admission in the award undoubtedly 

supports the fact that he relied upon additional grounds in upholding Mr. Brady’s 

suspension. See Major League Umpires Ass’n v. American League of Prof’l Baseball 

Clubs, 357 F.3d 272, 288 (3d Cir. 2004) (observing the principle that courts may 

conclude “‘an arbitrator exceeded his or her authority when it is obvious from the 

written opinion’”). The Commissioner provided that Mr. Brady’s suspension should 

be upheld “[e]specially in light of the new evidence introduced at the hearing.” 

Arbitration Award, supra 5, at 19 (emphasis added).  

In fact, the Commissioner relied upon the after-acquired evidence that Mr. 

Brady’s supposed malicious destruction of his cell phone “would itself be deemed 

conduct detrimental . . . and that such conduct detrimental could lead to his 

suspension.” Id. at 18 (emphasis added). Again, however, the Commissioner 

confused his position as a hearing officer on appeal versus his role as a 

disciplinarian. As an appeal hearing officer, the CBA only allows Goodell to uphold 

Mr. Brady’s suspension based upon the reasoning given at the time of his 

suspension. Here, as Chief Judge Katzmann correctly acknowledged in his dissent, 

such a “change in the Commissioner’s rationale” in upholding Mr. Brady’s 

suspension unfairly prejudices an NFL player because an “arbitrator has no 

authority to base his decision on misconduct different from that originally charged.” 

(R. at 33).  
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Second, the panel majority opinion of the Second Circuit improperly allowed 

the Commissioner to rely on and use the new facts described above to make new 

findings not present in the reasoning for Mr. Brady’s initial suspension. Chief Judge 

Katzmann correctly reasoned in his dissent that the Second Circuit improperly 

affirmed the Commissioner’s findings that Mr. Brady “knew about, approved of, 

consented to, and provided inducements and rewards in support of a scheme by 

which, with Mr. Jastremski’s support, Mr. McNally tampered with the game balls.” 

(R. at 34 (emphasis in original)).  

As explained above, the Wells Report, which Vincent relied solely upon in 

originally issuing Mr. Brady’s suspension, merely found that it was “more probable 

than not that Tom Brady . . . was at least generally aware of the inappropriate 

activities of McNally and Jastremski involving the release of air from Patriots game 

balls.” (MCNC Record 270). However, the Second Circuit concluded that the “Wells 

Report’s conclusions clearly encompassed a finding that Brady induced and 

rewarded the deflation of footballs.” (R. at 34). As Chief Judge Katzmann points out, 

however, this is simply inaccurate. The Wells Report “never concluded that it was 

‘more probable than not’ that the gifts Brady provided were intended as rewards or 

advance payment for deflating footballs in violation of League rules.” (R. at 34–35). 

It logically follows that the Second Circuit’s approval of the Commissioner’s new 

findings not present in the Wells Report compounds the fact that the award was not 

based upon the reasoning given at the time of Mr. Brady’s suspension.  
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 Ultimately, the Second Circuit’s failure to recognize that the Commissioner, 

in his appellate capacity, deviated from the Wells Report in upholding Mr. Brady’s 

suspension compels vacatur of the arbitral award. The Commissioner expressly 

admitted that he relied upon additional grounds in upholding Mr. Brady’s 

suspension. Further, the Commissioner and the Second Circuit both adopted the 

new finding that Mr. Brady provided inducements and rewards to deflate footballs, 

which was not present in the Wells Report. Given these reasons, the Second 

Circuit’s opinion directly conflicts with the bedrock principle that an award must 

“stand or fall upon the reason given at the time of discharge.” Misco, 484 U.S. at 40 

n.8. Accordingly, this Court should reverse the Second Circuit’s opinion and vacate 

the award. 

II. THIS COURT SHOULD REVERSE THE SECOND CIRCUIT’S OPINION 
BECAUSE IT CONFLICTS WITH BOISE CASCADE AND SIMILAR CASES 
HOLDING THAT VACATUR IS WARRANTED WHEN AN ARBITRATOR 
FAILS TO ADDRESS PROBATIVE PROVISIONS IN A COLLECTIVE 
BARGAINING AGREEMENT. 
 

The touchstone of a legitimate arbitration award is that it must “draw[] its 

essence from the collective bargaining agreement.” Enterprise Wheel, 363 U.S. at 

597. When an arbitrator bases an award on something not within the language of 

the CBA—a thought, preference, or other policy—the award must be vacated. 

United Food & Commercial Workers, Local 1546 v. Ill. Am. Water Co., 569 F.3d 750, 

755 (7th Cir. 2009). This Court has made clear that an arbitrator cannot ignore the 

express language in a CBA because to do so means the arbitrator is “dispens[ing] 

his own brand of industrial justice.” Enterprise Wheel, 363 U.S. at 597. 
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Relying on this Court’s precedent, the Eighth and Fourth Circuits have 

properly recognized that for an arbitrator to base an award on the express language 

within the CBA, the arbitrator must discuss that language. Those circuits hold that 

an award does not draw its essence from a CBA, and should thus be vacated, when 

an arbitrator fails to discuss probative terms and otherwise offers no explanation 

for how he or she construed a CBA to reach an award. E.g., Boise Cascade, 309 F.3d 

at 1084; George A. Hormel & Co. v. United Food & Commercial Workers, Local 9, 

879 F.2d 347, 351 (8th Cir. 1989); see also Clinchfield Coal Co. v. District 28, United 

Mine Workers of America & Local Union No. 1452, 720 F.2d 1365, 1369 (4th Cir. 

1983) (“Where . . . the arbitrator fails to discuss critical contract terminology, which 

terminology might reasonably require a different result, the award cannot be 

considered to draw its essence from the contract.”).  

Here, the Second Circuit’s opinion directly conflicts with this well-established 

precedent in two respects. First, the panel majority for the Second Circuit approved 

an award when Goodell never discussed highly relevant and probative equipment-

related provisions in the CBA that were central to Mr. Brady’s defense. While the 

court unavailingly reiterated the principle that an arbitrator’s construction of the 

CBA receives substantial deference, it ultimately failed to recognize that 

“[m]isinterpreting and ignoring a contract’s language are two different things.” 

United Food, 569 F.3d at 756. Additionally, the Second Circuit further erred by 

supplying its own interpretation of the CBA in a last effort attempt to justify its 

conclusion that certain probative provisions did not apply. However, the law 
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expressly prohibits courts from doing so. See Misco, 484 U.S. at 37–38. On either 

ground, this Court should reverse the Second Circuit’s opinion and vacate the 

award. 

A. The Second Circuit’s Opinion Conflicts with Boise Cascade and 
Similar Cases Because an Arbitrator’s Failure to Discuss Probative 
Provisions Demonstrates He or She Did Not Actually Construe the 
CBA to Reach a Result. 

 
In reaching the award of a four game suspension, the Commissioner 

analogized Mr. Brady’s alleged misconduct regarding deflated footballs to the NFL 

Steroid Policy, but failed to mention or discuss the collectively bargained penalties 

for equipment-related violations. See Arbitration Award, supra 5, at 16. Despite this 

failure, the Second Circuit approved the Commissioner’s analogy, reasoning its 

approval was “consistent with [its] obligation to afford arbitrators substantial 

deference.” (R. at 17). The Second Circuit’s reliance on the standard of review is 

misplaced and conflicts with Boise Cascade. 

Although the court in Boise Cascade observed it owed “maximum deference” 

to the arbitrator’s ruling, it nevertheless affirmed vacatur of that award because the 

arbitrator failed to discuss probative terms and explain how he construed the 

agreement. 309 F.3d at 1081, 1084, 1087. In its review of the award, the Eighth 

Circuit reasoned that when an agreement is silent or ambiguous as to a disputed 

issue, the arbitrator is obligated to discuss the relevant language in the parties’ 

agreement and consider other evidence of the parties’ intent to reach a conclusion. 

Id. at 1082, 1084. Therefore, in the event an arbitrator fails to do so, the Eighth 
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Circuit reasoned he or she never actually construes the parties’ agreement, and any 

subsequent award will not draw its essence from that agreement. Id. at 1083 n.7.  

Similarly, the Eighth Circuit in George A. Hormel & Co. v. United Food & 

Commercial Workers, Local 9 vacated an award when the arbitrator failed to 

discuss certain essential terms in the parties’ CBA. 879 F.2d 347, 352 (8th Cir. 

1989). The court reasoned that an arbitrator’s failure to discuss essential terms 

illustrates that the award is not based on an interpretation of the CBA. Id. at 351. 

Most notably, the court observed that the essential terms at issue might have been 

susceptible to varying interpretations. Id. at 352. Notwithstanding, the court 

reasoned that an interpretation could not be applied without “at least some 

consideration” of those terms in the arbitrator’s award. Id. Because the arbitrator 

did not provide any consideration of the essential terms at issue, the court found 

that he did not actually construe the CBA and that the award in turn did not draw 

its essence from the CBA. Id. 

This principle expands far beyond the Eighth Circuit. See NCR Corp., E&M-

Wichita v. Int’l Ass’n of Machinists & Aerospace Workers, 906 F.2d 1499, 1505–06  

(10th Cir. 1990) (holding an arbitrator properly construed the CBA, in part, by 

looking to other essential terms of the CBA); In re Marine Pollution Serv., Inc., 857 

F.2d 91, 96 (2d Cir. 1988) (vacating an award when the arbitrator failed to base the 

award “on any express or implied term in the [CBA]”); Clinchfield Coal Co., 720 

F.2d at 1369 (4th Cir. 1983) (“Where . . . the arbitrator fails to discuss critical 

contract terminology . . . the award cannot be considered to draw its essence from 
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the contract.”). Collectively, these holdings stand for the principle that deference 

cannot be applied to an arbitrator’s failure to discuss probative terms in a CBA. 

When an arbitrator issues an award without discussing probative terms, compelling 

evidence exists that he or she did not actually construe the CBA to reach that 

award. Given that parties specifically bargain for the arbitrator’s construction of the 

CBA, it follows that the award will fail to draw its essence from the CBA if the 

arbitrator fails to discuss probative terms.  

Here, the Second Circuit’s deference to the Commissioner’s award conflicts 

with the lineage of cases above. The Commissioner’s failure to address various 

probative provisions in the CBA ultimately reflects that he did not actually construe 

the CBA to reach the award. It is undisputed that the Commissioner failed to 

discuss the equipment-related provisions listed in the Game-Related Player 

Conduct Rules and Schedule of Fines. Arbitration Award, supra 5, at 16. 

Specifically, the Commissioner failed to discuss the Foreign Substances on 

Body/Uniform provision (“stickum provision”), which prohibits the use of stickum, 

and the Other Uniform/Equipment Violations provision.3 (MCNC Record 443). Of 

importance, the Schedule of Fines provides that the baseline penalty for a first 

violation of the stickum provision is a fine of $8,268, and the baseline penalty for 

                                                
3 At the Second Circuit, Mr. Brady argued the Other Uniform/Equipment Violations 
provision governed his alleged misconduct and required a fine based on its 
language, “[f]irst offenses will result in fines.” (R. at 15 (quoting MCNC Record 
443)). This argument is not advanced to this Court. However, given that this 
provision relates to equipment violations specifically, the Commissioner’s failure to 
nevertheless address this provision in determining the appropriate discipline 
further illustrates his overall failure to construe the language of the CBA. 
 



 
 

31 

the catchall Other Equipment/Uniform Violations provision is a fine of $5,512. 

(MCNC Record 448). Mr. Brady argued these provisions provided relevant guidance 

in determining any potential discipline for his alleged misconduct.4 Despite his 

argument, however, the Commissioner only mentioned the NFL Steroid Policy as a 

basis for the suspension. 

In its opinion, the Second Circuit failed to recognize a critical distinction. The 

key issue is not that the Commissioner referenced the NFL Steroid Policy. Rather, 

the issue is the Second Circuit failed to recognize that the Commissioner never 

discussed other probative equipment provisions in the CBA that Mr. Brady argued 

provided relevant guidance. The parties specifically agreed to a collectively 

bargained schedule of fines for violations of the equipment rules. Even if the 

Commissioner ultimately decided to uphold Mr. Brady’s suspension, one would 

expect the Commissioner’s construction of the CBA to at least reference the 

equipment-related penalties given that Mr. Brady argued their relevance. This 

would further be a reasonable expectation given that the NFL originally disciplined 

Mr. Brady due to “his role in the use of under-inflated footballs,” and that footballs 

are equipment. (MCNC Record 382 (emphasis added)). The Commissioner’s lack of 

reference to any of these other probative provisions, however, demonstrates his 

                                                
4 Notably, even during the arbitration hearing, Mr. Brady argued the stickum 
provision was relevant for determining any discipline. See Arbitration Appeal Hr’g 
Tr., supra 4, at 25:25 to 26:5 (“And the only thing that we have been able to find 
that could possibly apply to this is that there is something called  . . . ‘Foreign 
Substances on Body Uniform.’”). Given this argument, the Commissioner’s failure to 
even address the stickum provision in his award reflects that did not construe 
probative provisions in the CBA.  
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failure to actually construe the CBA’s language in upholding Mr. Brady’s 

suspension.  

Moreover, the Commissioner’s rationale for analogizing Mr. Brady’s alleged 

misconduct to the NFL Steroid Policy further illustrates that he failed to construe 

probative provisions in the CBA. The Commissioner applied his steroid analogy 

because “steroid use reflects an improper effort to secure a competitive advantage 

in, and threatens the integrity of, the game.” Arbitration Award, supra 5, at 16. In 

remarkably similar words, the CBA’s rationale for the stickum provision is that 

such violations “affect[] the integrity of the competition and can give a team an 

unfair advantage.” (MCNC Record 443). Taken together, the NFL prohibits the use 

of stickum for the exact same reason that the Commissioner analogized Mr. Brady’s 

conduct to steroid use.5 However, the Commissioner never mentioned the stickum 

provision or why it was irrelevant. Even if the Commissioner ultimately found the 

steroid analogy most appropriate, a true construction of the CBA would have 

included a rationale as to why the stickum provision was not an appropriate 

benchmark for assessing Mr. Brady’s discipline. Given that Mr. Brady argued the 

stickum provision should provide relevant guidance, the Commissioner’s failure to 

                                                
5 Even Chief Judge Katzmann noted the striking similarity between the stickum 
provision and Mr. Brady’s alleged misconduct in his dissent. He reasoned that the 
use of deflated footballs and stickum both involve “improving one’s grip and evading 
the referees’ enforcement of the rules.” (R. at 28). While the Second Circuit correctly 
provided that courts should not weigh on the appropriate analogy, it overlooked the 
Chief Judge’s broader point—the Commissioner’s failure to address the near 
identical nature of these types of conduct reflects that he did not construe the CBA’s 
provisions, but rather imposed “‘his own brand of industrial injustice.’” (R. at 39). 
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explain this irregularity further exposes his overall failure to construe the CBA. In 

upholding the Commissioner’s award, the panel majority of the Second Circuit 

failed to recognize this deficiency. 

Notwithstanding the compelling evidence described above that the 

Commissioner failed to construe the CBA, the Second Circuit deferred to the 

Commissioner’s inadequate award on two, flawed grounds. First, the Second Circuit 

reasoned that deference to the steroid analogy was appropriate because nothing 

demands that the Commissioner discuss comparable conduct. (R. at 17). While 

sometimes that is true, the Second Circuit misunderstood the entire reasoning 

underlying cases such as Boise Cascade.6 Because of the Commissioner’s failure to 

discuss other probative provisions in the CBA, “we cannot know whether [he] 

simply overlooked [the provisions] or whether he obliquely construed [them] in a 

hyper-technical fashion.” Boise Cascade, 309 F.3d at 1084. Had the Commissioner 

discussed the equipment-related provisions and still reached the same result, then 

the award would have rested on his legitimate construction of the CBA and this 

Court “would be obliged to confirm the award.” Id. But without any discussion of 

these provisions, the award strongly suggests that the Commissioner never actually 

construed the CBA to reach his result. In turn, without the Commissioner’s 

construction of the CBA, there is nothing in which the Second Circuit could give 

deference. 

                                                
6 See supra at 28 (explaining that, under Boise Cascade, an arbitrator does not 
actually construe the CBA when he or she fails to address probative terms). 
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Second, the panel majority for the Second Circuit reasoned that deference to 

the steroid analogy was appropriate because the CBA does not require the 

Commissioner to explain his reasoning. (R. at 17). Circuit Courts of Appeal have 

patently rejected this argument, including the Second Circuit. See Halligan v. Piper 

Jaffray, Inc., 148 F.3d 197, 204 (2d Cir. 1998) (“[W]hen a reviewing court is inclined 

to hold that an [arbitrator] manifestly disregarded the law, the failure . . . to explain 

the award can be taken into account.”); see also Boise Cascade, 309 F.3d at 1084 n.9 

(reasoning that where there is evidence an award does not draw its essence from 

the CBA, courts may consider deficiencies in the written decision). Given that the 

Commissioner’s award suggests it is not drawn from the essence of the CBA, his 

failure to discuss probative provisions in his written decision is an essential factor 

that further illustrates his overall failure to construe the provisions in the CBA.  

Accordingly, the evident conclusion is that the Second Circuit erred by 

approving an award in which the Commissioner “dispense[d] his own brand of 

industrial justice.” Enterprise Wheel & Car Corp., 363 U.S. at 597. Given the 

Commissioner’s failure to discuss certain probative equipment provisions and his 

puzzling rationale for analogizing Mr. Brady’s alleged misconduct to steroid use, his 

overall failure to actually construe the provisions of the CBA is glaring. It follows 

that because the Second Circuit nevertheless extended deference to the award, its 

opinion directly conflicts with Boise Cascade and similar cases. This Court should 

therefore reverse the Second Circuit’s opinion and vacate the award. 
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B. The Second Circuit’s Opinion Conflicts with Boise Cascade and 
Similar Cases Because a Court Cannot Substitute its Own 
Interpretation of a CBA in Place of an Arbitrator’s Failure to Discuss 
Probative Provisions. 
 
It is a well-established rule of this Court that, in the context of collective 

bargaining, parties bargain for the arbitrator’s interpretation of the CBA. E.g., E. 

Associated Coal Corp. v. United Mine Workers of Am., Dist. 17, 531 U.S. 57, 62 

(2000); Misco, 484 U.S. at 37–38; United Steelworkers of Am. v. Am. Mfg. Co., 363 

U.S. 564, 568 (1960). In its opinion, the Second Circuit even correctly recognized 

this principle. (R. at 11 (citing Misco, 484 U.S. at 37–38)). This rule solidifies the 

concept that collective bargaining is a matter of contract with the arbitrator, not the 

court. 

For example, the court in Boise Cascade expressly observed that the parties 

bargained for the arbitrator’s construction of the agreement, not the court’s 

construction. 309 F.3d at 1081. The Boise Cascade court made this observation 

because it outright disagreed with the arbitrator’s ruling. See id. (“If we owed aught 

but maximum deference to the arbitrator’s ruling, we would likely affirm the 

district court’s order vacating the arbitral award based on the plain text of the 

[agreement] alone.”). Despite its disagreement, however, the court recognized that it 

could not use its own interpretation of the parties’ agreement to affirm vacatur of 

the arbitral award—the only relevant interpretation was the arbitrator’s. Id. Thus, 

only after finding that the award did not draw its essence from the agreement did 

the court properly affirm its vacatur. Id. at 1087. 
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Here, however, the Second Circuit’s opinion conflicts with this rule. After 

improperly deferring to the Commissioner’s failure to construe the CBA as 

discussed above, the Second Circuit attempted to justify its conclusion by 

substituting its own interpretation of the CBA in place of the Commissioner’s. In its 

opinion, the Second Circuit reasoned that the Other Uniform/Equipment Violations 

provision did not apply because it did not specifically reference ball tampering, 

preparation, or deflation. (R. at 15). The Second Circuit further reasoned the 

Schedule of Fines supported the suspension because it provided that the fines listed 

were minimums. (R. at 16). However, the apparent flaw in the Second Circuit’s 

opinion is that it overlooked the very principle explained in Boise Cascade—the 

parties did not bargain for the Second Circuit’s interpretation of the CBA. Because 

the Commissioner served as the arbitrator, the parties bargained for his 

interpretation of the CBA alone. Given that the Commissioner failed to address any 

of the equipment-related provisions or the Schedule of Fines, it logically follows that 

any analysis regarding the applicability of these provisions came from the Second 

Circuit, not the Commissioner. 

In particular, the express language of the Second Circuit’s opinion reveals 

that it provided its own interpretation of the CBA. The Second Circuit repeatedly 

asserted its own independent findings and conclusions. (See R. at 15 (“We conclude 

that the equipment provision does not apply . . . .” (emphasis added)); id. (“[T]he 

Association finds language in the ‘Other Uniform/Equipment Violations’ provision 

that we cannot locate.” (emphasis added))). These findings contradict the Second 
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Circuit’s own explanation of the standard of review, in which it provided “it is the 

arbitrator’s view of the facts and meaning of the contract for which the parties 

bargained, [and] courts are not permitted to substitute their own.” (R. at 11 

(quoting Misco, 484 U.S. at 37–38)). Yet, against its own words, that is precisely 

what the panel majority for the Second Circuit did.  

Further, the Second Circuit reasoned that the Commissioner did not have to 

consider a monetary fine under the Schedule of Fines because “these provisions 

make clear that even first offenders are not exempt from . . . suspension.” (R. at 16 

(emphasis added)). Again, this reasoning is severely misplaced and is a thinly veiled 

disguise for the Second Circuit’s own interpretation of the CBA. The parties did not 

bargain for the Second Circuit to determine whether the language of the CBA is 

clear or ambiguous with regard to a player’s suspension or fine. The only relevant 

inquiry is whether the arbitrator found that first offenders were not exempt from 

suspension. The Commissioner indisputably made no such finding. 

Ultimately, the Second Circuit’s repeated reliance on its own conclusions and 

findings in an effort to justify its holding is in direct conflict with the well-

established rule that parties bargain for the arbitrator’s interpretation of the CBA, 

not the court’s. Because the Commissioner did not discuss or interpret the probative 

equipment-related provisions, it follows that the Second Circuit’s opinion is a 

product of its own interpretation of the CBA. This result is in direct conflict with 

Boise Cascade and numerous decisions of this Court. Accordingly, this Court should 

reverse the Second Circuit’s opinion and vacate the award.  
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CONCLUSION 

The NFLPA and Mr. Brady respectfully request that this Court reverse the 

Second Circuit’s opinion because it approved of an award in which the 

Commissioner exceeded the CBA’s limited grant of appellate authority, and failed to 

address probative provisions in the CBA. Accordingly, this Court should vacate the 

arbitral award. 

Respectfully submitted, 

Team 40    
Attorneys for Petitioners 


